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Report date June 2017 

 

 

Summary of s79C matters 

Have all recommendations in relation to relevant s79C matters been 

summarised in the Executive Summary of the assessment report? 

Yes 

Legislative clauses requiring consent authority satisfaction 

Have relevant clauses in all applicable environmental planning instruments 

where the consent authority must be satisfied about a particular matter 

been listed, and relevant recommendations summarised, in the Executive 

Summary of the assessment report? 

e.g. Clause 7 of SEPP 55 – Remediation of Land, Clause 4.6(4) of the relevant 

LEP 

Yes 

Clause 4.6 Exceptions to development standards 

If a written request for a contravention to a development standard (clause 

4.6 of the LEP) has been received, has it been attached to the assessment 

report? 

Yes 

Special Infrastructure Contributions 

Does the DA require Special Infrastructure Contributions conditions 

(S94EF)? 

Not Applicable 

Conditions 

Have draft conditions been provided to the applicant for comment? 

 

Note: in order to reduce delays in determinations, the Panel prefer that draft 

conditions, notwithstanding Council’s recommendation, be provided to the 

applicant to enable comments to be considered as part of the assessment 

report. 

Yes 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



   

- 3 - 

 

 

Supplementary Assessment Report 

 

Report Purpose 

 

This report is provided in addition to and is to be read in conjunction with the previous JRPP 

Report of 30 March 2017.    

 

This report seeks to enable the determination of a development application. 

 

Applicant  DEM Aust Pty Ltd 

Owner O Satici & V N Hoang & A Satici 

Application Number 47044/2015 

Description of Land LOT: 100 DP: 1066540, 70 John Whiteway Drive GOSFORD 

Proposed Development Residential Flat Building (67 Units)  

Zoning R1 General Residential 

Site Area 4776m2 

Existing Use Vacant Land 

Value of Works  Amended plans- $20,080,400.00 

 

Summary 

 

A development application has been received seeking approval for construction of a 

residential flat building at 70 John Whiteway Drive Gosford.  The JRPP considered the 

application on 30 March 2017 and deferred the matter for amended plans to delete the top 

floor level on Block 3 at the northern end of the proposed building. 

 

The applicant has submitted amended plans which reduce the number of apartments from 75 

to 67, a reduction of 8 apartments.  The proposed development has been reduced in height, 

floor space, FSR and car parking required. 

 

The amended application is recommended for approval subject to conditions. 

 

Application Type Development Application – Local 

Application Lodged 29/01/2015 

Delegation level 

Reason for delegation level 

Joint Regional Planning Panel (JRPP)  -  

Capital Investment Value greater than $20 million  

 

 

 

Title: Development Application No. 47044/2015, Proposed 

Residential Flat Building (67 Units) on LOT: 100 DP: 

1066540, 70 John Whiteway Drive Gosford 

 

Department: Environment and Planning 
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Advertised and Notified Exhibition period closed on 08/03/2015 

Submissions Nine (9) 

Disclosure of Political 

Donations & Gifts 
No 
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Recommendation 

 

A JRRP assume the concurrence of the Secretary of the Department of Planning and 

Environment for the use of Clause 4.6 to vary the development standard of clause 4.1 of 

the Gosford Local Environmental Plan 2014 (GLEP 2014) to permit the proposed 

development. 

 

B JRPP as consent authority grant consent to Development Application No 47044/2015 

for Residential Flat Building (67 Units) on Lot: 100 DP: 1066540, 70 John Whiteway Drive 

Gosford subject to the conditions attached. 

  

C In accordance with Section 95(1) of the Environmental Planning & Assessment Act 

1979, this consent shall be valid for a period of five (5) years. 

 

D The objectors are notified of JRPP’s decision. 

 

E The External Authorities be notified of the JRPP’s decision. 

 

Reasons for Deferral   

 

This application was considered by the JRPP at its meeting on 30 March 2017. Determination 

of the application was deferred and the applicant was invited to submit an amended 

proposal which addressed the following matters: 

 

 Deletion of the top level of “Block 3” (Units 4.10-4.17). this area may be provided as a 

communal open space area (with lift and stair access and partial shading/pergola 

elements and planter boxes not visible from the street, but no other rooms) provided 

it is suitably setback from the eastern building edge by at least 2m to avoid any 

adverse privacy impacts to the east; 

 Revised overshadowing analysis to confirm the changes do not result in any 

additional overshadowing of the adjoining existing buildings to the east, or if such 

impact exists it shall be minimal or require further design refinement to reduce the 

overshadowing impact;  

 Submission of an amended Geotechnical report that expressly addresses the 

proposed plans, acknowledges the changes to the building footprint compared to the 

previous approval and previous report and comprehensively addresses the matters 

required to be addressed in Part 4.1.7.4 of GDCP 2013; 

 Confirmation there is no easement or Restriction to User under the Conveyancing Act 

(s88B) for any part of the site where building works are proposed (noting references 

to such restrictions in Part 4.1.7.4 of GDCP 2013). 

 Submission of a revised Clause 4.6 Variation Request to reflect the revised plans, and 

any other details to reflect the above changes. 

 

 

Each of these matters is discussed further within this supplementary report. It is requested 

that this report be read in conjunction with the previous assessment report from 30 March 

2017. 
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Assessment 

 

This application has been assessed using the heads of consideration specified under Section 

79C of the Environmental Planning & Assessment Act 1979, Council policies and adopted 

Management Plans. 

 

Summary of Non-Compliance 

 

Policy Details 

GLEP 2014 

Clause 4.3-Maximum height RL 77m AHD 

Proposed height 80.85m AHD 

Variation 3.85m or 5% which is supported 

Gosford Development Control 

Plan 2013 (GDCP 2013) 

Maximum height,   variation supported 

building area - variation supported 

setbacks - variations supported 

 

Background 

 

The site was formerly part of Lot 2 DP 778384 which was subdivided into Lots 100 and 101 

DP 1066540 in April 2004.  Lot 101 contains the 4 residential towers to the east known as The 

Sanctuary. Lot 100 is the land subject to the current application. 

 

DA 19775/2003 granted consent for a two (2) lot subdivision of Lot 2 and erection of a 48 

unit residential flat building on Lot 100 on 1 March 2004. Engineering plans for civil works 

were approved on 23 March 2004. This development has physically commenced and the 

consent remains valid. 

 

Site & Surrounds 

 

The site, known as Lot 100 DP 1066540 70 John Whiteway Drive, Gosford is located on the 

eastern side of John Whiteway Drive. The northern side of the site has frontage to the 

unformed Georgiana Terrace road reserve.  The Georgiana Terrace road reserve is an 

unconstructed public road containing a bushfire access trail to Rumbalara Reserve.  

 

The site slopes from about RL 52m AHD on the eastern side to about RL 72m at the John 

Whiteway Drive frontage.  On the western side of John Whiteway Drive, the crest of the site 

has an RL of about 82m.  Land to the north of the site, being Rumbalara Reserve, rises to 

about RL 156m AHD.  Land to the east which contains the four residential towers known as 

The Sanctuary has an RL of about 46m. 

 

The site contains trees and vegetation and is vacant as shown in Figure 1 below. 
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Figure 1 – Site Location Aerial (site shown edged in blue) 

 

To the east and south are four residential towers known as “The Sanctuary” containing 217 

units. The maximum height of the towers is RL 77m AHD. Directly to the north is a public 

road being part of Georgiana Terrace which contains the start of a fire trail which provides 

firefighting access to Rumbalara Reserve. 

 

To the west of John Whiteway Drive is a vacant site (89 John Whiteway Drive) being a former 

quarry, which has consent for 178 units under DA 19601 approved on 13 February 2004. This 

consent has commenced and is still current. The approved buildings on 89 John Whiteway 

Drive have a height varying from RL 75m at the southern end to RL 82.4m at the northern 

end.   

 

The subject site is identified as “bushfire prone land” on Council’s bushfire maps. A Bushfire 

Assessment Report prepared by Ecological Australia dated 29 January 2015 was submitted 

with the application. The NSW Rural Fire Service (RFS) have no objection to the proposal 

subject to conditions.  

 

Additional Information 

 

The applicant has taken the opportunity to reuse the plans to reduce the potential for 

overlooking and overshadowing. 

 

1. Amended Plans 

 

The applicant has submitted amended plans which: 

http://bias.gosford.nsw.gov.au/pages/document/ContentSlice.aspx
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 have deleted the top level of block 3 which reduces block 3 from 5 storeys to 4 storeys. 

 has reduced the number of apartments from 75 to 67. 

 results in a reduction in FSR from 1.5:1 to 1.34:1.  

 reduces the basement car parking and the car parking provided from 106 spaces to 76 

spaces (as required under RMS Guidelines as the site is within 400m of B3/B4 zoned land).    

   

The applicant advises that consideration was given to a communal roof terrace on top of 

block 3, but it was concluded it was not desirable as it would only provide access to one-third 

of the units in the development, and most likely create overshadowing, noise and amenity 

impacts to the adjacent residential towers. A well set back private roof terrace has been 

provided to unit 409 which creates no adverse impacts on the adjacent towers as it is located 

on the John Whiteway Drive side of the proposed building. 

 

The amended plans are included in attachment 2 and condition 1.1. The following section 2 

through the northern end (Block 3) illustrates the comparison now between the adjacent 

tower and the proposed development. 

 
Figure 2:   Proposed section 
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2. Revised shadow diagrams 

 

The applicant has submitted amended shadow diagrams relating to the amended plans.  

(Refer attachment 3).  The shadowing impact is noted to be reduced compared to the 

previous proposal.  Proposed blocks 1 and 2 now exceed the height limit by up to 5% and 

proposed block 3 exceeds the height limit by up to 1.48%.  The shadow diagrams for June 

indicate that the amended plans do not result in any additional overshadowing of the 

adjoining Tower A to the east compared to the approved scheme.   

 

The shadow diagrams show that the lower levels of Tower B (levels 2-5) receive additional 

shadow to a small extent (about 1 additional hour) mid winter.  A series of hourly shadow 

diagrams have been provided which depict the amount of additional shadow impact of the 

proposed development compared to a compliant development. 

 

This shows that between 9.00am and approximately 12.00pm there is no or very minimal 

additional shadow created by the development which affects the adjoining residential 

apartments.  The proposal adds additional shadow from about 1.00pm onwards which is not 

unreasonable given the topography of the site and adjoining land which increases in height 

to the west. 

 

Only 2 of the units affected, receive less than 3 hours sunlight but they still achieve more 

than 2 hours sunlight.  The balconies on the adjoining towers are mostly treated on the 

northern, eastern and southern sides which will receive adequate morning sun and are 

generally orientated to the east and south to take advantage of distant water views. 

 

Therefore, it is considered that the 1.4% to 5% height variation does not add any significant 

shadow as a result of the height non-compliance and the adjoining towers still receive 

adequate sunlight in June and even greater in March/September. 

 

Therefore, the impact is considered to be minimal and does not require any further design 

change. 

 

3. Amended Geotechnical Report 

 

Clause 4.1.7.4 of Chapter 4.1 of GDCP 2013 states: 

 

An amended Geotechnical Report has been provided (27 April 2017- attachment 6) which 

addresses the amended plans and acknowledges the changes to the proposed building 

footprint compared to the previous consent.  

 

The Geotechnical Report identifies the southern end of the site as having a low to medium 

stability risk ratio, and makes recommendations for foundations/retaining walls. The report 

also identifies that there is no stability risk from adjoining land. 

 

The report addresses the matters stated in Clause 4.1.7.4 of Chapter 4.1 of GDCP 2013.   

“Buildable Area - The buildable area of each lot is illustrated in Figure 7.2 and coincides with the 

Restriction as to User on the title of the relevant lots under the Conveyancing Act, 1919. The 
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Restriction as to User has application only where the restriction is not inconsistent with the 

provisions of the relevant planning instrument.  

The covenant supporting the designated buildable areas has application, as the buildable area 

provisions have been included in this DCP. 

The function of the buildable area is to clearly define areas suitable for development, taking into 

consideration a wide diversity of natural and human influenced opportunities and constraints. The 

integrated components of ridgeline, geology and vegetation, contrast with the legacy of extractive 

activities and define the visually sensitive elements of the precinct. Adherence to the buildable 

areas and supporting development controls will ensure the visual and environmental integrity of 

the precinct and individual allotments will be maintained.  

Development within and variations to the designated buildable area must be supported by a 

comprehensive geotechnical survey conducted by a qualified geotechnical engineer which 

assesses the stability risk posed to both the ridge, proposed development and existing 

development. This information is to be submitted with the development application. In particular 

the geotechnical report should specifically assess:  

 any unacceptable stability risk to the ridgeline posed by the development, 

 any risk to existing and approved potential development, and 

 appropriate measures to minimise this risk to both the ridgeline and the 

proposed development, including recommendations for acceptable setbacks. 

In some cases, lots may be further excavated as a means to achieve the development potential on the 

land. Excavation depth shall be determined by the geotechnical assessment and subject to the 

maintenance of an adequate gravity feed to Council’s stormwater system.  

Geotechnical engineers are advised of the existence of cracking in the quarried caves within Lots 4 

and 5 DP 778384. Verification of the extent of this cracking, and its influence upon development 

should be assessed in relation to ridgeline affected lots”.  
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The Geotechnical Report confirms that the proposed development does not create any 

unacceptable geotechnical risks and therefore, is consistent with GDCP 2013.  Council 

Engineers have reviewed the report and raise no objection to the development subject to 

consent conditions. 

 

4. Restriction as to user 

 

A restriction as to user and easement for support applies to part of the land. (Refer 

attachment 4-88B Instrument & DP 1066540).  

 

The easement for support and restriction as to user were created when the former Lot 2 DP 

778384 was subdivided into two lots being Lots 100 and 101 DP 1066540.  Lot 101 currently 

contains the four residential towers and Lot 100 is vacant and is subject to the current 

application. 

 

The 88B Instruments provides the following: 

 

 Lot 100 has the benefit of easements for services and electricity purposes over Lot 101. 

 Lot 101 has the benefit of an easement for support and restriction as to user over Lot 100. 

 The easement/restriction is on the eastern side of the site and is 8m wide and 53.82m in 

length. 

 The easement restriction relates to rock anchor bolt support for the towers over that part 

of Lot 100 affected by the easement/restriction, but only for any works (including, 
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excavation, drilling, boring or similar works, or any structure) on Lot 100 below RL 55m 

AHD. 

 

The proposed development has a lowest level of excavation/building of RL 59.8m AHD.  The 

proposed development therefore, does not contravene the existing easement/restriction 

under the s88B Instrument. 

 

5. Revised Clause 4.6 Variation 

 

The applicant has submitted a revised Clause 4.6 submission (Refer attachment 5) which 

reflects the amended plans and revised Geotechnical Report. 

 

4.3 Height of buildings 

 

The maximum height permitted under the GLEP 2014 and GDCP 2013 is: 

 

 RL 77m AHD inside the buildable area  

 0m outside the buildable area.   

 

The GDCP Clause 4.11.7.4 establishes that the function of the buildable area is to clearly 

define areas suitable for development and that variations to the buildable area must be 

supported by a Geotechnical Survey. 

 

A Geotechnical report has been submitted which addresses the GDCP 2013.  

 

The amended proposed roof height is up to RL 80.85m AHD for Blocks 1 and 2, and RL 

78.11m AHD for Block 3 at the northern end of the building.  This is a reduction in height for 

Block 3 of 3.05m compared to the previous scheme.  The variation in height to the 

development standard is 3.85m or 5% for Blocks 1 and 2, and 1.11m or 1.48% for Block 3.  

This variation for Block 3 is illustrated in the section below in figure 2. 

 

 



  

 

- 13 - 

 

The portion of the building which exceeds the height limit is 875m2 (13.1%) out of a 6677m2 

building.  It is noted that the portion of the building which exceeds the height limit is 5.0m-

15.3m to walls and 4.7m-10.2m to balconies from the western boundary.  The setback area is 

proposed to include landscaping. 

 

Figure 3 shows that part of the previously approved plans and the current application which 

encroach within the 0m height area.  This shows that within the 0m area, the following is 

proposed: 

 

 Unit GO1 – part of living, bed 03, terrace and balcony on ground floor level of Block 1 

 Units 1.01, 2.01, 3.01 and 4.01 – part of balcony, living and bed 03 

 Roof of Block 1. 

 

The proposed extent of development within the 0m area is reduced compared to the 

previous approval. 

 

The differences are minor and not significant. 

 

 
 

 

4.6 Exceptions to Development Standards 

 

The Clause 4.6 request submitted by the applicant has addressed in detail how strict 

compliance with the development standards is unreasonable or unnecessary (having regard 
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to the decision in Wehbe v Pittwater Council [2007] NSW 827) and how there are sufficient 

environmental planning grounds to justify the contravention.  

 

Clause 4.6 exception to development standards requires consideration of the following: 

 

1. Has the applicant submitted a written request that seeks to justify the contravention of 

the development standard by demonstrating: 

(a) that compliance with the development standard is unreasonable or unnecessary in 

the circumstances of the case, and 

(b) that there are sufficient environmental planning grounds to justify contravening the 

development standard? 

Comment 

 

Clause 4.6(1) stipulates the following objectives:  

 

(a) to provide an appropriate degree of flexibility in applying certain development standards 

to particular development, 

(b) to achieve better outcomes for and from development by allowing flexibility in particular 

circumstances.” 

 

Clause 4.6 (2) – Exceptions to Development Standards allows development consent to be 

granted even though the development would contravene a development standard imposed 

by GLEP 2014, or any other environmental planning instrument. 

 

Clauses 4.6(3) and 4.6(4), sets out the tests for establishing if the variation is ‘well founded’, 

requires the consent authority to be satisfied: 

 

 that compliance with the development standard is  unreasonable or unnecessary in the 

circumstances of the case; 

 that there are sufficient environmental planning grounds to justify contravening the 

development standard; 

 the proposed development will be in the public interest because it is consistent with 

the objectives of the particular standard and the objectives for development within the 

zone in which the development is proposed to be carried out; 

 whether contravention of the development standard raises any matter of significance 

for State or regional environmental planning; 

 the public benefit of maintaining the development standard; 

 any other matters. 

 

In addition, approaches to justify a contravention to a development standard are 

demonstrated in case law taken from decisions of the Land and Environment Court and the 

NSW Court of Appeal in: Whebe v Pittwater Council [2007] NSWLEC 827; Four2Five Pty Ltd v 

Ashfield Council [2015] NSWLEC 1009; Moskovitch v Waverley Council [2016] NSWLEC 1015 

and Randwick City Council v Micaul Holdings Pty Ltd [2016] NSWLEC 7 and have been 

considered in the assessment. 

 

The applicant’s written request has adequately justified that compliance with the 

development standard is unreasonable and unnecessary in this instance and there are 
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sufficient environmental planning grounds to justify varying the development standard. The 

written request outlines: 

 

 The proposed height of this application is up to RL 80.85m AHD.  As the land slopes up 

from the east to the west, a transition is height up the slope is appropriate in this 

location.  

 The additional shadow impact as a result of the variation to height is not significant. 

 The proposal will appear as a 3-4 storey building when viewed from John Whiteway 

Drive. 

 The height of the towers to the east is RL 77m.  

 Council has previously approved a variation to the height limit for development on the 

western side of John Whiteway Drive. The height limit is RL 80m and the height of the 

approved development to the west is up to RL 82.4m AHD.  

 Therefore there are sufficient environmental planning grounds to justify contravening 

the development standard.   

 

2. Is the proposed development in the public interest because it is consistent with the 

objectives of the particular standard and the objectives for development within the zone 

in which the development is proposed to be carried out? 

Comment 

 

The decision in Four2Five Pty Ltd v Ashfield Council [2015] NSWLEC 90 indicates, that 

merely showing that the development achieves the objectives of the development standard 

and the zone objectives will be insufficient to justify that a development is unreasonable or 

unnecessary in the circumstances of the case for the purposes of an objection under Clause 

4.6, (and 4.6(3)(a) in particular).  

 

In addition, the consent authority must also be satisfied that there are other “sufficient 

environmental planning grounds to justify contravening the development standard”.  The 

requirement in cl 4.6(3)(b) to justify that there are sufficient environmental planning grounds 

for the variation, may well require identification of grounds particular to the circumstances of 

the proposed development. The Commissioner held that it was not sufficient to point to 

generic planning benefits such as the provision of additional housing stock, rather something 

more specific to that particular site and development was required. It should be noted that a 

Judge of the Court, and later the Court of Appeal, upheld the decision but expressly noted 

that the Commissioner’s decision on that point was simply a discretionary (subjective) 

opinion which was a matter for her alone to decide. It does not mean that clause 4.6 

variations can only ever be allowed where there is some special or particular feature of the 

site that justifies the non-compliance. Whether there are “sufficient environmental planning 

grounds to justify contravening the development standard” is something that can be 

assessed on a case by case basis.  

 

Two recent decisions of the Land and Environment Court have emphatically demonstrated 

that DAs for larger and/or taller developments can and should be approved where they can 

be justified on their merits Both DAs were approved by using clause 4.6 of the relevant LEP to 

vary the applicable height and FSR controls, to achieve outcomes that the Court accepted 

were sensible, well-justified, and ultimately better than a compliant (smaller) scheme on 

those particular sites. 

https://caselaw.lawlink.nsw.gov.au/decision/556d0be1e4b06e6e9f0f6131
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In Moskovich v Waverley Council [2016], some important principles that arise from the 

decision are: 

 The requirement that the consent authority be personally satisfied the proposed 

development will be in the public interest because it is “consistent with” the objectives 

of the development standard and zone is not a requirement to “achieve” those 

objectives. It is a requirement that the development be ‘compatible’ with them or 

‘capable of existing together in harmony’.  

 Establishing that ‘compliance with the standard is unreasonable or unnecessary in the 

circumstances of the case’ does not always require the applicant to show that the 

relevant objectives of the standard are achieved by the proposal (Wehbe “test” 1). 

Other methods are available, for example that the relevant objectives of the standard 

would not be achieved or would be thwarted by a complying development (Wehbe 

“test” 3). 

 It is always best, when pursuing a clause 4.6 variation request, to demonstrate how the 

proposal achieves a better outcome than a complying scheme. 

In Randwick City Council v Micaul Holdings Pty Ltd [2016] NSWLEC 7, the Chief Judge 

observed in his judgement at [39] that clause 4.6(4) of the Standard Instrument does not 

require the consent authority to be satisfied directly that compliance with each development 

standard is unreasonable or unnecessary in the circumstances of the case, but only indirectly 

by being satisfied that the applicant’s written request has adequately addressed those 

matters. This lessens the force of the Court’s earlier judgement in Four2Five that a variation 

request must demonstrate consistency with the objectives of the standard in addition to 

consistency with the objectives of the standard and zone.  The decision means that the 

consent authority  must be satisfied that the applicant’s written 4.6 variation request has 

adequately addressed everything necessary in clause 4.6(3), rather than the consent authority 

being “satisfied directly” as to each of those matters. 

The objectives of the height standard are: 

 

(a) to establish maximum height limits for buildings, 

 

The maximum height limit for buildings has been identified for this property. The proposed 

height limit is RL 77m.  The amended height of building is to be up to 80.85m AHD.  The 

portion of the building which exceeds the height limit is 875m2 (13.1%) out of a 6677m2 

building.  It is noted that the portion of the building which exceeds the height limit is 

5.075m-15.366m to walls and 4.76m-10.22m to balconies from the western boundary.  The 

variation of 1.11m (1.4%) to 3.85m (5%) is considered minor and not significant.  

 

(b) to permit building heights that encourage high quality urban form, 

 

The proposed building provides high quality urban form with varying setbacks to the street, 

good articulation, varying external materials and a modest roof form. The design 

incorporates various design elements which activate the design as viewed from the public 

domain. 
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The development does present as a 3-4 storey development when viewed from the public 

domain along John Whiteway Drive.  The development will provide for a well articulated 

frontage which ha clear entry points, pedestrian footpaths, appropriate street scale and 

landscaping. 

 

(c) to ensure that buildings and public areas continue to receive satisfactory exposure to sky 

and sunlight, 

 

The proposal complies with SEPP 65 and is separated from the adjoining towers of The 

Sanctuary by between 18.1m to 27.8m (proposed Block 3 relative to the northern tower).  The 

separation between Block 1 and the adjoining tower is 30.7m.  Shadow diagrams for 

midwinter and the equinox have been submitted which illustrate the overshadowing 

generated by the proposal.  

 

The separation distance is considered to comply with and is in excess of that required under 

the Apartment Design Guidelines (ADG).  The variation to height does not result in any 

significant additional over shadowing. 

 

(d) to nominate heights that will provide an appropriate transition in built form and land use 

intensity, 

 

The proposal provides a transition in height up the slope between The Sanctuary and the 

approved building (82.4m)/crest on the western side of John Whiteway Drive.  The proposed 

height of 80.85m provides for stepping of development in a manner which compliments the 

natural land form. 

 

(e) to ensure that taller buildings are located appropriately in relation to view corridors and 

view impacts and in a manner that is complementary to the natural topography of the area, 

 

The subject site has not been identified as being located within a protected view corridor.  

 

The development (77m) maintains views to Rumbalara Reserve. 

 

(f) to protect public open space from excessive overshadowing and to allow views to identify 

natural topographical features. 

 

The proposal does not create excessive overshadowing of public open space. The site is 

located to the south of Rumbalara Reserve and the building height is below the reserve 

ridgeline. 

 

It is also relevant to assess the proposed height variation against the objectives of Part 8.1 of 

the GLEP 2014 as follows: - 

 

a) to promote the economic and social revitalisation of Gosford City Centre- 

 

The proposed development does not hinder the attainment of the objective to promote the 

economic and social revitalisation of Gosford City Centre. The proposed scale of the 

development continues to contribute to the economic revitalisation of Gosford. The height of 

the building is closely connected to achieving an economically viable development. 
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The provision of additional dwellings proximate to the city centre contributes positively to 

the vibrancy and commercial vitality of the centre.  It also adds to the local apartment mix 

which responds to the needs of the community. 

 

b) to strengthen the regional position of Gosford City Centre as a multi-functional and 

innovative centre for commerce, education, health care, culture and the arts, while creating 

a highly liveable urban space with design excellence in all elements of its built and natural 

environments. 

 

It is considered an appropriate unit mix has been provided to cater for a variety of residents.  

Further, the additional population adds to the activity and vitality of the centre.  The design 

addresses the public domain and contributes positively to the design of the centre. 

 

c) to protect and enhance the vitality, identity and diversity of Gosford City Centre- 

 

This site and the surrounding area in general, has aged considerably and as not taken 

advantage of the areas ideal location in terms of the train station and city core. The proposed 

development will activate a vacant site and will have a flow on effect through increased 

activity to the area in general.  The development is within walking distance of shops and 

restaurants in the centre which will support economic performance of Gosford.  The proposal 

is considered consistent with the objective to revitalise the city centre. 

 

 

 

d) to promote employment, residential, recreational and tourism opportunities in Gosford City 

Centre - 

 

The construction of a development of this scale will have employment benefits and these will 

continue through the ongoing management and maintenance of the building.  The additional 

population will increase demand for local goods and services and will support local business. 

 

e) to encourage responsible management, development and conservation of natural and man-

made resources and to ensure that Gosford City Centre achieves sustainable social, 

economic and environmental outcomes- 

 

The intensity and associated height of the development will contribute to employment 

generation in the city centre, providing employment generating uses and residential 

accommodation within walking distance to Gosford Train Station. In addition to this, all units 

have been designed generally in accordance with SEPP 65, the objectives of which include 

“providing sustainable housing in social and environmental terms”, and to “minimise the 

consumption of energy from non-renewable resources, to conserve the environment and to 

reduce greenhouse gas emissions”.  This is directly supported by state and local policies 

related to density near centres and encourages use of public transport. 

 

f) to protect and enhance the environmentally sensitive areas and natural and cultural 

heritage of Gosford City Centre for the benefit of present and future generations- 
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The subject site is not located within an environmentally sensitive area, and is downslope of 

the Rumbalara Reserve meaning that runoff and related impacts will be directed away from 

the reserve. Access to the bushfire trail is to be retained. 

 

g) to help create a mixed use place, with activity during the day and throughout the evening, 

so that Gosford City Centre is safe, attractive and efficient for, and inclusive of, its local 

population and visitors alike- 

 

The site is currently vacant. The development of the site is considered positive in terms of 

improving the streetscape, bring a sense of pride additional activity and safety to the area 

and this in turn will encourage walkability, activation and patronage of business within the 

city core and open spaces along the waterfront.  The increased local population will also 

support local business and services. 

 

h) to enhance the Gosford waterfront- 

 

The additional height of the proposed development will not have any adverse overshadowing 

effects on Gosford waterfront. Additionally, it will not substantially impact on any views 

gained from or to this point given the orientation of the site.  

 

i) to provide direct, convenient and safe pedestrian links between Gosford City Centre and the 

Gosford waterfront- 

 

The development of the site and similar developments occurring within the area will create a 

more attractive and active street and one which encourages pedestrian activity within the 

locality.  The development is of a human scale, provides for footpaths and passive 

surveillance of the street.  The site is within walkable distances of shopping, services and 

public transport. 

 

The Clause 4.6 request submitted by the applicant also provides assessment of the proposal 

against the relevant development standard and zone objectives, and Council is satisfied that 

the applicant has demonstrated consistency with these objectives such that the proposal is in 

the public interest. 

 

3. Has the concurrence of the Secretary has been obtained? 

Comment 

 

Planning Circular PS 08-033 issued 9 May 2008 states that the concurrence of the Director-

General may be assumed when considering exceptions to development standards under 

clause 4.6.  

 

This assessment has been carried out having regard to the relevant principles identified in the 

following case law: 

 

 Wehbe v Pittwater Council [2007] NSWLEC 827 

 Four2Five Pty Ltd v Ashfield Council [2015] NSWLEC 1009 

 Four2Five Pty Ltd v Ashfield Council [2015] NSWLEC 90 

 Four2Five Pty Ltd v Ashfield Council [2015] NSWCA 248 
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The Clause 4.6 request submitted by the applicant appropriately addresses the relevant 

principles and exhibits consistency with the relevant objectives under GLEP 2014. 

 

This assessment concludes that the Clause 4.6 variation provided and pursuant to Clause 

8.9(3)(a) is well founded and is worthy of support. 

 

Other Matters for Consideration 

 

Under clause 7.3.13 of Chapter 7.3 of GDCP 2013- Public Notification of Development 

Applications, an amended development application is not required to be advertised or 

notified if in the opinion of Council the amendments are minor, or will result in no additional 

impacts.  

 

The amendments have reduced the height and number of apartments. These changes will 

have no additional impacts on adjoining sites and result in less impact. Therefore 

advertisement/notification is not required. 

 

Conclusion 

 

The amended proposal complies with the planning controls of the GLEP 2014 except for 13% 

of the floor plate which exceeds the maximum height by between 1.4% to 5%. 

 

The applicant has lodged a submission under clause 4.6 to the development standard of 

clause 4.3 Maximum building height. The submission is considered well founded and 

supported.  The deletion of the top floor level on Block 3 has reduced the impact on the 

adjoining towers to the east.  The proposed variation to the height limit does not have a 

significant additional impact on adjoining development, and provides a transition in height 

between existing and approved development in John Whiteway Drive. 

 

Additionally, the development seeks a GDCP 2013 variation in relation to building area, and 

side setbacks to habitable rooms.  

 

The variations to building setbacks discussed in the previous report of 30 March 2017, while 

numerically significant, are adequately mitigated by the separation between existing and 

proposed development being 18.1m and greater, in addition to the vertical separation. This 

complies with SEPP 65 requirements for building separation.   

 

The proposed building intrudes to a minor extent outside the buildable area identified in the 

GDCP 2013. The intrusion is minor and generally consistent with the previous approval and 

supported by a geotechnical report. 

 

The proposed building is well articulated, has varying external materials and finishes, and 

provides a varying streetscape along John Whiteway Drive. The proposal is considered to 

comply with the objectives of GLEP 2014 and GDCP 2013. 

 

The proposal will not have significant additional shadow or privacy impacts on the adjoining 

units. The building will be visible from the adjoining development and from some distant 

viewing points, but not such that it will dominate the view. 



  

 

- 21 - 

 

The issues raised in public submissions have been considered. These matters are addressed 

by conditions of consent or do not warrant refusal of the application. 

 

The construction of part of Georgiana Terrace to provide access to the basement car parking 

levels at the northern end of the site will also have a public benefit of constructing part of the 

bushfire access trail to Rumbalara  Reserve which also provides additional bushfire protection 

to the existing towers of The Sanctuary. 

 

The applicant has addressed the 5 points raised by the JRPP when the matter was deferred at 

its meeting on 30 March 2017. 

  

This application has been assessed under the heads of consideration of section 79C of the 

Environmental Planning and Assessment Act 1979 and all relevant instruments and policies. 

The potential constraints of the site have been assessed and it is considered that the site is 

suitable for the proposed development. Subject to the imposition of appropriate conditions, 

the proposed development is not expected to have any adverse social or economic impact. It 

is considered that the proposed development will complement the locality and meet the 

desired future character of the area. 

 

Accordingly, the application is recommended for approval pursuant to Section 80 of the 

Environmental Planning and Assessment Act 1979. 

 

 

Plans for Stamping:  

 

Amended Plans  ECM Doc No. 24359829 

 

Supporting Documents for Binding with consent 

 

Statement of Environmental Effects     ECM Doc No. 20203648 

SEPP 65 Design Verification Statement                          ECM Doc No. 20203633 

Visual Impact Assessment Report                                   ECM Doc No.  20203635 

Clause 4.6 Submission     ECM Doc No.  24359903 

Basix Certificate     ECM Doc No.  20203637 

Flora and Fauna Assessment                                           ECM Doc No. 20203640 

Aboricultural Impact Assessment                                    ECM Doc No. 20203641 

Crime Prevention Through Environmental Design         ECM Doc No. 20203642 

Statement of Compliance Access for People with a disability  ECM Doc No. 20203643 

Waste Management Plan                                                ECM Doc No. 20203644 

Assessment of Traffic and Parking Implications             ECM Doc No. 20203645 

Stormwater Management Plan                                        ECM Doc No. 20203646 

BCA Compliance Report                                                  ECM Doc No. 20515779 

Geotechnical Assessment Report                                    ECM Doc No. 20515781 

Shadow Diagrams                                                                          ECM Doc No.  24359872                       
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ATTACHMENT 1 - Proposed Conditions of Consent 
 

 

1. PARAMETERS OF THIS CONSENT 

 

1.1. Approved Plans and Supporting Documents 

 

Implement the development substantially in accordance with the plans and supporting 

documents listed below as submitted by the applicant and to which is affixed a Council 

stamp "Development Consent" unless modified by any following condition. 

 

Architectural Plans by dem Architects. 

 

Drawing Description Sheets Issue Date 

ar-0001 Site Analysis 1 b02 29/1/2015 

ar-0200 Site Plan 1 b06 18/4/2017 

ar-1200 Basement Plan 1 b07 18/4/2017 

ar-1201 Ground floor plan 1 b06 16/9/2016 

ar-1202 Level 1 floor plan 1 b05 16/9/2016 

ar-1203 Level 2 floor plan 1 b04 16/9/2016 

ar-1204 Level 3 floor plan 1 b04 16/9/2016 

ar-1205 Level 4 floor plan 1 b05 18/4/2017 

ar-1206 Roof plan 1 b05 18/4/2017 

ar-2100 Sections 1 b04 18/4/2017 

ar-2101 Cut and fill sections 1 b03 18/4/2017 

ar-2300 Carpark ramp detail sections  1 b02 29/1/2015 

ar-2500 Elevations sheet 1 1 b03 18/4/2017 

ar-2501 Elevations sheet 2 1 b03 18/4/2017 

ar-3300 Adaptable Unit typical layout 1 b02 29/1/2015 

ar-3500 Site Coverage and deep soil 

calculation diagrams 

1 b02 29/1/2015 

ar-3501 FSR calculation diagrams 1 b03 18/4/2017 

la-0301 Tree removal plan 1 A04 9/11/2106 

la- 0501 Landscape plan  1 A04 9/11/2016 

la- 2400 Landscape sections 1 A04 9/11/2016 

arsk9101 Materials 1 C 22/1/2015 

arsk9102 Materials 1 C 22/1/2015 

arsk9103 Materials 1 C 22/1/2015 

 

Supporting Documentation 

 

Document Title Date 

Ingham 

Planning P/l 

Statement of Environmental Effects and Addendum 

Job No 14224 

January 2015 

& September 

2016 

dem SEPP 65-Design Verification Statement Rev A 27/1/2015 
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dem SEPP 65- Schedule of Compliance Rev B 23/1/2015 

dem Visual Impact Assessment Report January 2015 

Ingham 

planning P/L 

Request to breach height control pursuant to Clause 

4.6 of the LEP 

1/5/2017 

Victor Lin 

and 

Associates 

P/L 

Basix Certificate No 597786M_02 25/1/2015 

Australian 

Bushfire 

Protection 

Planners P/L 

Bushfire Protection Assessment 22/10/2015 

Ecological 

Australia 

Flora and Fauna Assessment 16/12/ 2014 

Michael Shaw 

Consultin 

Arborist 

Arboricultural impact assessment 27/1/2015 

dem  Crime prevention through environmental design Undated 

Accessible 

Building 

Solutions 

Statement of Compliance Access for People with a 

disability. 

28/1/2015 

dem Waste management Plan  January 2015 

Transport & 

Traffic 

Planning 

Associates 

Assessment of Traffic and Parking Implications. Rev C January 2015 

C&M 

Consulting 

Engineers 

Stormwater Management Plan January 2015 

City Plan 

Services 

Building Code of Australia Compliance Report  24/3/2015 

Pells Sullivan 

Meynink 

Geotechnical Assessment Report PSM669-002L REV 2 27/4/2017 

dem 

architects 

Shadow Diagrams 21 June 18/4/2017 

 

 

1.2. Carry out all building works in accordance with the Building Code of Australia. 

 

2. PRIOR TO ISSUE OF ANY CONSTRUCTION CERTIFICATE 

All conditions under this section must be met prior to the issue of any Construction Certificate 

 

2.1. No activity is to be carried out on site until any Construction Certificate has been issued, 

other than: 

 

a. Site investigation for the preparation of the construction, and / or 
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b. Implementation of environmental protection measures, such as erosion control etc 

that are required by this consent. 

 

2.2. Submit to Council, the accredited certifier and relevant adjoining property owners a 

dilapidation report, prepared by a practising structural engineer, detailing the structural 

characteristics of all buildings located on adjoining properties and any Council asset in the 

vicinity of the development. The report must indicate the structure’s ability to withstand 

the proposed excavation, and any measures required to ensure that no damage to these 

structures will occur during the course of works. 

 

In the event that access to an adjoining property(s) for the purpose of undertaking the 

dilapidation report is denied, the applicant must demonstrate in writing that all steps were 

taken to obtain access to the adjoining property(s).  

 

2.3. Submit an application to Council under Section 138 of the Roads Act, 1993, for the 

approval of required works to be carried out within the road reserve.  

 

Submit to Council Engineering plans for the required works within a public road that have 

been designed by a suitably qualified professional in accordance with Council’s Civil Works 

Specification and Gosford DCP 2013 Chapter 6.3 - Erosion Sedimentation Control. The 

Engineering plans must be included with the Roads Act application for approval by 

Council. 

 

Design the required works as follows:  

 

a. Full width road including kerb and guttering, subsoil drainage, footpath formation, 

drainage and a minimum width to accommodate the largest vehicle to enter/exit the 

site across the full frontage of the site in Georgiana Tce generally in accordance with 

drwg 01328_801 dated 27/01/15 Rev 07 21/09/16 by C & M Consulting Engineers (dn 

23326319). The pavement shall be minimum 200mm thick concrete reinforced with 1 

layer of SL72 steel fabric top and bottom. 

 

b. Footway formation graded at +2% from the top of kerb to the property boundary, 

across the full frontage of the site in John Whiteway Dr and Georgiana Tce. 

 

c. 1.2m wide reinforced (SL72 steel fabric, 100mm thick) concrete footpath in an 

approved location across the full frontage of the site in John Whiteway Dr and 

Georgiana Tce. 

 

d. Heavy-duty vehicle crossing from John Whiteway Dr to connect to the fire trail (north 

side of Georgiana Tce) in Rumbalara reserve that has a minimum width of 4m and 

constructed with 200mm thick concrete reinforced with 1 layer of SL72 steel fabric top 

and bottom. Provision of guard rail in accordance with RMS and relevant Australian 

Standards.  
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e. Required tie-in works to connect the proposed road works in Georgiana Terrace with 

the fire trails. Security gates are to be provided and/or relocated to suitable locations 

near the Georgiana Terrace road pavement and fire trail interface to prohibit vehicles 

parking on the fire trails. 

 

f. All redundant vehicular crossings are to be removed and the footway formation 

reinstated with turf and a 1.2m wide reinforced (SL72 steel fabric, 100mm thick) 

concrete footpath in an approved location. 

 

g. The piping of stormwater from within the site to Council’s drainage system. 

 

h. Roadside furniture and safety devices as required e.g. fencing, signage, guide posts, 

chevrons, directional arrows, and/or guard rail in accordance with RMS and relevant 

Australian Standards. 

 

i. Retaining walls. Retaining walls must be designed by a practising Civil / Structural 

engineer and must not conflict with services. 

 

j. Erosion and sedimentation control plan. 

 

The Roads Act application must be approved by Council.  

 

A fee for the approval of engineering plans under the Roads Act 1993 applies. The amount 

of this fee can be obtained by contacting Council’s Customer Services on (02) 4325 8222. 

 

2.4. Submit a dilapidation report to Council with the Roads Act application and / or 

Construction Certificate application. The report must document and provide photographs 

that clearly depict any existing damage to the road, kerb, gutter, footpath, driveways, 

street trees, street signs or any other Council assets in the vicinity of the development. 

 

2.5. Pay a security deposit of $100,000.00 into Council’s trust fund. The payment of the security 

deposit is required to cover the cost of repairing damage to Council's assets that may be 

caused as a result of the development. The security deposit will be refunded upon the 

completion of the project if no damage was caused to Council's assets as a result of the 

development. 

 

2.6. Apply for and obtain from Council (Water Authority) a Section 307 Certificate of 

Compliance under the Water Management Act 2000. Conditions and contributions may 

apply to the Section 307 Certificate.  

 

The ‘Application for 307 Certificate under Section 305 Water Management Act 2000’ form 

can be found on Council’s website www.gosford.nsw.gov.au. Early application is 

recommended. 

 

2.7. Submit design details of the following engineering works within private property:  

http://www.gosford.nsw.gov.au/
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a. Driveways / ramps and car parking areas must be designed according to the 

requirements of AS2890: Parking Facilities for the geometric designs, and industry 

Standards for pavement designs.  

b. A stormwater detention system must be designed in accordance with the Gosford 

DCP 2013 Chapter 6.7 - Water Cycle Management and Council’s Civil Works 

Specification. The stormwater detention system must limit post development flows 

from the proposed development to less than or equal to predevelopment flows for all 

storms up to and including the 1% AEP storm event. A runoff routing method must be 

used. An on-site stormwater detention report including an operation and 

maintenance plan must accompany the design. On-site stormwater detention is not 

permitted within private courtyards, drainage easements, and/or secondary flowpaths. 

c. Nutrient/pollution control measures must be designed in accordance with Gosford 

DCP 2013 Chapter 6.7 - Water Cycle Management. A nutrient / pollution control 

report including an operation and maintenance plan must accompany the design.  

d. On-site stormwater retention measures must be designed in accordance with 

Council's DCP Chapter 6.7 - Water Cycle Management. A report detailing the method 

of stormwater harvesting, sizing of retention tanks for re-use on the site and an 

operation and maintenance plan must accompany the design. 

e. Piping of all stormwater from impervious areas within the site via an on-site 

stormwater detention structure to Council’s drainage system. 

 

These design details and any associated reports must be included in the construction 

certificate. 

 

2.8. A vertical ceiling height of 4.0m must be provided in areas serviced by waste trucks. 

 

2.9. Pay to Council a contribution amount of $401,608.00 that may require adjustment at time 

of payment, in accordance with the Section 94A Development Contribution Plan - Gosford 

City Centre.  

 

The total amount to be paid must be indexed each quarter in accordance with the 

Consumer Price Index (All Groups index) for Sydney issued by the Australian Statistician as 

outlined in the contribution plan.  

 

Contact council’s Contributions Planner on Tel 4325 8222 for an up-to-date contribution 

payment amount.  

 

Any Construction Certificate must not be issued until the developer has provided the 

accredited certifier with a copy of a receipt issued by Council that verifies that the Section 

94 contributions have been paid. A copy of this receipt must accompany the documents 

submitted by the certifying authority to Council under Clause 104 of the Environmental 

Planning and Assessment Regulation 2000. 

 

A copy of the Contributions Plan may be inspected at the office of Central Coast Council, 

49 Mann Street or on Council’s website: 
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www.gosford.nsw.gov.au/building-and-development/planning-guidelines-and-

forms/contributions-plan 

 

 

3. PRIOR TO COMMENCEMENT OF ANY WORKS 

All conditions under this section must be met prior to the commencement of any works 

 

3.1. Appoint a Principal Certifying Authority after the construction certificate for the building 

work has been issued. 

 

a.  The Principal Certifying Authority (if not Council) is to notify Council of their 

appointment and notify the person having the benefit of the development consent 

of any critical stage inspections and other inspections that are to be carried out in 

respect of the building work no later than two (2) days before the building work 

commences. 

 

b. Submit to Council a Notice of Commencement of Building Works or Notice of 

Commencement of Subdivision Works form giving at least two (2) days notice of the 

intention to commence building or subdivision work. The forms can be found on 

Council’s website www.gosford.nsw.gov.au 

 

3.2. Keep a copy of the stamped approved plans on site for the duration of site works and 

make the plans available upon request to either the Principal Certifying Authority or an 

officer of Council. 

 

3.3. Do not commence site works until the sediment control measures have been installed in 

accordance with the approved plans / Gosford DCP 2013 Chapter 6.3 - Erosion 

Sedimentation and Control.  

 

3.4. Erect a sign in a prominent position on any work site on which building, subdivision or 

demolition work is being carried out. The sign must indicate: 

 

a. The name, address and telephone number of the principal certifying authority for 

the work; and 

 

b. The name of the principal contractor and a telephone number at which that person 

may be contacted outside of working hours; and 

 

c. That unauthorised entry to the work site is prohibited. 

 

Remove the sign when the work has been completed. 

 

3.5. Prevent public access to the construction site as required by Clause 298 of the Work 

Health and Safety Regulation 2011 when building work is not in progress or the site is 

unoccupied. Site fencing specifications are outlined under Australian Standard AS1725.1-

2010 - Chain-link fabric fencing - Security fencing and gates. The use of barbed wire and/or 

electric fencing is not to form part of the protective fencing to construction sites.  

http://www.gosford.nsw.gov.au/building-and-development/planning-guidelines-and-forms/contributions-plan
http://www.gosford.nsw.gov.au/building-and-development/planning-guidelines-and-forms/contributions-plan
http://www.gosford.nsw.gov.au/
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A separate application made under the Roads Act 1993 will need to be lodged with 

Council If a hoarding or construction site fence must be erected on the road reserve or a 

public place. 

 

3.6. Install a hoarding or construction site fence between the work site and any public place to 

prevent any materials from or in connection with the work falling onto the public place. 

The use of barbed wire and/or electric fencing is not to form part of the hoarding or 

construction site fence. 

 

A separate application made under the Roads Act 1993 will need to be lodged with 

Council If the hoarding or construction site fence must be erected on the road reserve or a 

public place. 

 

3.7. The Structural Engineer's details are to be certified that they have been prepared in 

accordance with the details and recommendations of the Geotechnical Engineers Report 

No. PSM669-002L dated 10 March 2015 prepared by Pells Sullivan Meynink Engineering 

Consultants. 

 

3.8. Submit to Council details for the disposal of any spoil gained from the site and / or details 

of the source of fill, heavy construction materials and proposed haulage routes to and 

from the site. Details are to be accompanied by a dilapidation report for the road 

carriageway and kerbs from the intersection of John Whiteway Dr and Donnison St to the 

intersection of John Whiteway Dr and Henry Parry Dr. Approval of these details must be 

obtained from Council. Updated details must be provided during construction if details 

change. 

 

3.9. The applicant must ensure that all parties/trades working on the site are fully aware of 

their responsibilities with respect to tree protection conditions. 

 

3.10. Tree Protection is to be as per the recommendations within the Arboricultural Impact 

Assessment by M Shaw 27/1/15. 

 

3.11. Prior to the commencement of any works, suitable arrangements shall be put in place in 

agreement with Gosford City Council for the establishment and ongoing implementation 

of an inner protection area over land to the north of the site within Georgiana Terrace as 

shown on Drawing No. 1328 801 Rev 7 prepared by DEM dated 21/9/2016. This  area shall 

be managed in accordance with section 4.1.3 and Appendix 5 of 'Planning for Bush Fire 

Protection 2006' and the NSW Rural Fire Service's document 'Standards for asset 

protection zones'. 

 

3.12. Submit both a Plumbing and Drainage Inspection Application, with the relevant fee, and a 

Plumbing and Drainage Notice of Work in accordance with the Plumbing and Drainage 

Act 2011 (to be provided by licensed plumber). These documents can be found on 

council’s website at: www.gosford.nsw.gov.au 

 

Contact council prior to submitting these forms to confirm the relevant fees. 
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4. DURING WORKS 

All conditions under this section must be met during works 

 

4.1. Clearing of land, excavation, and / or earthworks, building works, and the delivery of 

building materials must only be carried out between the following hours: 

 

Mondays to Fridays - 7:00am to 6:00pm 

Saturdays - 8:00am to 4:00pm except as noted in Clause 'b' 

 

a. No work is permitted on Sundays and Public Holidays 

b. No work is permitted on: 

- Saturdays when a public holiday is adjacent to that weekend. 

- Construction industry awarded rostered days off. 

- Construction industry shutdown long weekends. 

 

4.2. Undertake and maintain Erosion and Siltation control measures in respect to any part of 

the land where the natural surface is disturbed or earthworks are carried out. The controls 

must comply with Gosford DCP 2013 Chapter 6.3 - Erosion and Sedimentation Control. 

 

4.3. Keep a copy of the stamped approved plans on site for the duration of site works and 

make the plans available upon request to either the Principal Certifying Authority or an 

officer of Council. 

 

4.4. Notify Council when plumbing and drainage work will be ready for inspection(s) and make 

the work accessible for inspection in accordance with the Plumbing and Drainage Act 

2011. 

 

4.5. Do not carry out construction work or store building materials on the road reserve unless 

they are associated with a separate approval under the Roads Act 1993. 

 

4.6. Action the following when an excavation extends below the level of the base of the 

footings of any building, structure or work on adjoining land: 

 

a. notify the owner of the adjoining land, and 

 

b. protect and support the building, structure or work from possible damage from the 

excavation, and 

 

c. underpin the building, structure or work where necessary, to prevent any such 

damage. 
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These actions must be undertaken by the person having the benefit of the development 

consent at their own expense. 

 

4.7. Implement all recommendations of the geotechnical report(s) listed as supporting 

documentation in this development consent. Furthermore, the geotechnical engineer must 

provide written certification to the Principal Certifying Authority that all works have been 

carried out in accordance with the recommendations contained within the geotechnical 

report(s). 

 

4.8. Construct the works within the road reserve that required approval under the Roads Act. 

The works must be constructed in accordance with Council’s Civil Works Specification and 

Gosford DCP 2013 Chapter 6.3 - Erosion Sedimentation Control. 

 

4.9. Do not place filling or debris within any watercourse or drain. 

 

4.10. Trees to be removed shown on the approved Tree Removal Plan must be removed in a 

manner so as to prevent damage to those trees that are to be retained. 

 

4.11. The internal road strength used by the waste trucks must be sufficiently strong enough to 

withstand a truck loading of 22.5 tonnes. 

 

4.12. The road surface used by the waste trucks must be constructed of reinforced concrete. 

 

4.13. No obstructions to the wheel out of the waste bins being permitted including grills, speed 

humps, barrier kerbs etc. 

 

4.14. The waste truck servicing grade is to be 3% or less for the following areas: 

 Within the enclosure 

 For bulk bin roll out pads 

 Within the 13m bulk bin and truck service area 

 

4.15. Compliance with all commitments as detailed in the Waste Management Plan signed by T 

Satici dated January 2015, Amendment dated March 2015. 

 

4.16. Waste storage areas to be constructed in accordance with Appendix D and Appendix G, 

Part 7.2 Waste Management of Gosford DCP 2013. 

 

4.17. Refuse loading zone controls i.e. refuse loading area warning light/roller shutter etc to be 

as detailed within the Waste Management Plan and Dwg No. ar-1201, issue b06 dated 16 

September 2016. 

 

4.18. Water, electricity and gas are to comply with section 4.1.3 of 'Planning for Bush Fire 

Protection 2006'. 

 

4.19. New construction complies with Sections 3 and 7 (BAL 29) Australian Standard AS3959-

2009 'Construction of buildings in bush fire-prone areas' and section A3.7 Addendum 

Appendix 3 of 'Planning for Bush Fire Protection 2006'. 
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4.20. Submit a report prepared by a registered Surveyor to the Principal Certifying Authority at 

each floor level of construction of the building (prior to the pouring of concrete) indicating 

that the finished floor level is in accordance with the approved plans. 

 

4.21. Should any Aboriginal objects or artefacts be uncovered during works on the site, all 

works shall cease.  The Office of Environment and Heritage shall be contacted immediately 

and any directions or requirements complied with. 

 

4.22. Incorporate the following Crime Prevention Through Environmental Design (CPTED) 

principles and strategies to minimize the opportunity for crime: 

 

a. Provide adequate lighting to common areas as required under AS1158: Lighting for 

roads and public spaces. 

 

b. Paint the ceiling of the car park white. 

 

c. Design of landscaping, adjacent to mailboxes and footpaths, must not provide 

concealment opportunities for criminal activity. 

 

d. Design the development to avoid foot holes or natural ladders so as to minimise 

unlawful access to the premises. 

 

e. Provide signage within the development to identify all facilities, entry/exit points and 

direct movement within the development. 

 

5. PRIOR TO ISSUE OF ANY OCCUPATION CERTIFICATE 

All conditions under this section must be met prior to the issue of any Occupation Certificate 

 

5.1. Submit an application for the Occupation Certificate to the Principal Certifying Authority 

for approval. 

 

5.2. Do not occupy the premises until the Occupation Certificate has been issued. 

 

5.3. Submit a Certificate of Compliance for all plumbing and drainage work and a Sewer 

Service Diagram showing sanitary drainage work (to be provided by licensed plumber) in 

accordance with the Plumbing and Drainage Act 2011. 

 

5.4. Provide certification from a geotechnical engineer to the Principal Certifying Authority that 

all works have been carried out in accordance with the recommendations contained within 

the geotechnical report(s) listed as supporting documentation in this development 

consent. 

 

5.5. Complete works within the road reserve that required approval under the Roads Act. The 

works must be completed in accordance with Council’s Civil Works Specification and 

Gosford DCP 2013 Chapter 6.3 - Erosion Sedimentation Control, and documentary 

evidence for the acceptance of such works must be obtained from the Roads Authority. 
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5.6. Rectify any damage not shown in the dilapidation report submitted to Council before site 

works had commenced. Any damage will be assumed to have been caused as a result of 

the site works undertaken and must be rectified at the applicant's expense. 

 

5.7. Complete the internal engineering works within private property in accordance with the 

plans and details approved with the construction certificate. 

 

5.8. Amend the Deposited Plan (DP) to: 

 Include an Instrument under the Conveyancing Act 1919 for the following restrictive 

covenants; with the Council having the benefit of these covenants and having sole 

authority to release and modify.  Wherever possible, the extent of land affected by these 

covenants must be defined by bearings and distances shown on the plan. 

a. Create a ‘Restriction as to User’ over all lots containing an on-site stormwater 

detention system and/or a nutrient/pollution facility restricting any alteration to such 

facility or the erection of any structure over the facility or the placement of any 

obstruction over the facility. 

 

And, 

 Include an instrument under the Conveyancing Act 1919 for the following positive 

covenants; with the Council having the benefit of these covenants and having sole 

authority to release and modify. Contact Council for wording of the covenant(s). 

a. To ensure on any lot containing on-site stormwater detention system and / or a 

nutrient / pollution facility that: 

 

(i) The facility will remain in place and fully operational. 

(ii) The facility is maintained in accordance with the operational and maintenance 

plan so that it operates in a safe and efficient manner 

(iii) Council’s officers are permitted to enter the land to inspect and repair the facility 

at the owners cost. 

(iv) Council is indemnified against all claims of compensation caused by the facility. 

 

Submit, to the Principal Certifying Authority, copies of registered title documents showing 

the restrictive and positive covenants. 

 

5.9. Amend the deposited plan (DP) to include a Section 88B instrument under the 

Conveyancing Act 1919 to indemnity Council against claims for loss or damage to the 

pavement or other driving surface and against liabilities losses, damages and any other 

demands arising from any on-site collection service, at the applicant's cost. 

 

6. ONGOING OPERATION 

 

6.1. Insulate and / or isolate the motor, filter, pump and all sound producing equipment or 

fitting associated with or forming part of the pool filtering system so as not to create an 

offensive noise to the occupants of the adjoining premises as defined in the Protection of 

the Environment Operations Act 1997. 
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6.2. Maintain the on-site stormwater detention facility in accordance with the operation and 

maintenance plan. 

 

6.3. Maintain the nutrient / pollution control facilities in accordance with the operation and 

maintenance plan. 

 

6.4. Waste storage to be as indicated on Dwg No. ar-1201, issue b06 dated 16 September 

2016 by dem architecture. 

 

6.5. The residents, caretaker or Body Corporate must be responsible for placing the mobile 

waste containers at a suitable location at the kerbside. These arrangements should be 

made no earlier than the evening prior to the collection day and returned to the approved 

residential waste storage enclosures as soon as possible after service collection day. 

 

6.6. Transfer of bulk waste bins within the development to be undertaken by persons suitably 

trained and experienced in the use and operation of any mechanical bin transporter 

and/or lifter. 

 

6.7. Waste vehicle access and manoeuvring to be in accordance with AS2890.2, and the Traffic 

and Traffic Planning Associates Report Reference 14298, dated May 2015 (Rev D), and the 

addendum to the Traffic and Traffic Planning Associates Report Reference 14298, dated 29 

September 2016 (SP3 and SP4). 

 

6.8. Manage and maintain the entire property as an inner protection area (IPA) as outlined 

within section 4.1.3 and Appendix 5 of 'Planning for Bush Fire Protection 2006' and the 

NSW Rural Fire Service's document 'Standards for asset protection zones'. 

 

6.9. Complete landscaping works. 

 

7. ADVICE 

 

7.1. Consult with public authorities who may have separate requirements in the following 

aspects: 

 

a. Australia Post for the positioning and dimensions of mail boxes in new commercial 

and residential developments; 

 

b. Jemena Asset Management for any change or alteration to the gas line infrastructure; 

 

c. Ausgrid for any change or alteration to electricity infrastructure or encroachment 

within transmission line easements; 

 

d. Telstra, Optus or other telecommunication carriers for access to their 

telecommunications infrastructure. 
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e. Central Coast Council in respect to the location of water, sewerage and drainage 

services. 

 

7.2. Carry out all work under this Consent in accordance with SafeWork NSW requirements 

including the Workplace Health and Safety Act 2011 No 10 and subordinate regulations, 

codes of practice and guidelines that control and regulate the development industry. 

 

7.3. Dial Before You Dig 

Underground assets may exist in the area that is subject to your application. In the 

interests of health and safety and in order to protect damage to third party assets please 

contact Dial Before You Dig at www.1100.com.au or telephone on 1100 before excavating 

or erecting structures. (This is the law in NSW). If alterations are required to the 

configuration, size, form or design of the development upon contacting the Dial Before 

You Dig service, an amendment to the development consent (or a new development 

application) may be necessary. Individuals owe asset owners a duty of care that must be 

observed when working in the vicinity of plant or assets. It is the individual's responsibility 

to anticipate and request the nominal location of plant or assets on the relevant property 

via contacting the Dial Before You Dig service in advance of any construction or planning 

activities. 

 

Telecommunications Act 1997 (Commonwealth) 

Telstra (and its authorised contractors) are the only companies that are permitted to 

conduct works on Telstra's network and assets. Any person interfering with a facility or 

installation owned by Telstra is committing an offence under the Criminal Code Act 1995 

(Cth) and is liable for prosecution. Furthermore, damage to Telstra's infrastructure may 

result in interruption to the provision of essential services and significant costs. If you are 

aware of any works or proposed works which may affect or impact on Telstra's assets in 

any way, you are required to contact: Telstra's Network Integrity Team on phone number 

1800 810 443. 

 

7.4. Separate application is required should the applicant require a new or upsized water 

supply connection to Council’s water supply system. 

 

7.5. Install and maintain backflow prevention device(s) in accordance with Council’s WS4.0 

Backflow Prevention Containment Policy. This policy can be found on Council’s website at: 

www.gosford.nsw.gov.au 

 

7.6. The inspection fee for works associated with approvals under the Roads Act is calculated 

in accordance with Council's current fees and charges policy.   

 

7.7. Payment of a maintenance bond may be required for civil engineering works associated 

with this development. This fee is calculated in accordance with Council’s fees and 

charges. 

 

8. PENALTIES 

 

http://www.1100.com.au/
http://search.gosford.nsw.gov.au/documents/00/13/00/54/0013005465.pdf
http://www.gosford.nsw.gov.au/
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Failure to comply with this development consent and any condition of this consent may be a 

criminal offence.  Failure to comply with other environmental laws may also be a criminal 

offence. 

 

Where there is any breach Council may without any further warning: 

 

 Issue Penalty Infringement Notices (On-the-spot fines); 

 Issue notices and orders; 

 Prosecute any person breaching this consent, and/or 

 Seek injunctions/orders before the courts to retain and remedy any breach. 

 

Warnings as to Potential Maximum Penalties 

 

Maximum Penalties under NSW Environmental Laws include fines up to $1.1 Million and/or 

custodial sentences for serious offences. 

 

9. REVIEW OF DETERMINATION 

 

9.1. Subject to provisions of Section 82A of the Act the applicant may make an application 

seeking a review of this determination, providing it is made in time for Council to 

determine the review within six (6) months of this determination. 

 

10. RIGHT OF APPEAL 

 

10.1. Section 97 of the Act confers on an applicant who is dissatisfied with the determination of 

a consent authority a right of appeal to the Land and Environment Court within six (6) 

months, from the date of determination. 

 

10.2. To ascertain the date upon which the determination becomes effective refer to Section 83 

of the Act. 
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Attachment 2-Architectural Plans 
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Attachment 3-June Shadow Diagrams 
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Attachment 3-Section 88B Instrument & DP 1066540 
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Attachment 4-Clause 4.6 Submission 
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Attachment 5- Geotechnical Assessment Report 
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